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%t{®f%q€wftv-wt% + WtaV©!vq%TKr{aq€qvqT+qr+vRwn®IR#tqvTU. w wen

gf&gaOa wRvwnVOwr qMxtgvqtv6m{,qvr f+®'qrjqr%f+#a§©qBT {I

AnY person aggrieved by this Order-in-Appeal may ale m appeal or revision
appllcationl as the one maY be against such order, to the appropriate authority in the
following way.

VTIT tWH qT !q6wr gIT+RT:-

Revision application to Government of India:

(1) h€M®TTmqr©gf&fhn, 1994 #Turu#aadt+q7w w vrn##vItq IM 8nT#
W-aRI + v'rv qtq6 ir 3idl !qfTwr wr+qv @gftT ti%, wta vt©n, Rv Mr@q, trv@ fIYrm,
#hft +fRY, =ftRTfN Tm, +w TUt, e Be+t: rrooor =B+t qT+t RTfIT ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35E;E of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vR vrg#T6TfIh nq& q v4 edT 6TfbmT vra & f$# WKHrH vr wv %rw+ + qr fm
WTWE&qftwFnrn gvm+@riEuvnf +, w fiM wvvHqrw€H+qTiq§fq6qT@Ti+
TrfqrfrwTnrn+6~Tvr@=FtyfinT+arTVE{ frI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
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(e) VHa#©TFfMrTyn vtr +Mfii vm w qrqr@+fRfhihr +
awa vvx+ft&# vw##fr WHa+w®fqanTvr vir tfhmta {I



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(T) qfiqrv%%rlqmqf©f8qT WHa+VTr (+n©nyEm #)f+rt€fhnqnn© gtI

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) #fhrawqq=Ft agm qj@# !'mv%fRTqtqabfia VFq8q{83itIq+gTtqr qt A
Trap{fwn # !,ITf+qI airlv, wftR bun qTftVqtVqq qt qr VB +fRv©f©fbm (+ 2) 1998

Fra 109 Rr(FiR!%f© Tn{trl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hdhr nwa ww (WitH) fbFTTVdt, 200 rb fMr 9 % gmtv tRIRffg nq +w w-8 + a
vfhit +, 9fqv ©rtqr h vfl gIt% tf§a ftqYq + dh uv + vflaw@mtV vf wftv gIltqI gt aat
9fhit % vrq afM w8m fbrT vm qTfjt{1 aT# vr% @mr t vr !@r qfhf # #wh wru 353 +
f+8fft€=ft+!TZTT bmw + w%a©H-6n©m#ivfIHt €r{tqTfj71

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CBA, 1944, under Major Head of Account.

(3) ftfRqT wIm %vrqq§T+q7 mv Tq@rv@dvr a8%qdnt@rt200/- :M!*Tmq4t
vp;BiRd#©R%qTqvr©+@r©8-ntrooo/- qt #v!'TRTq§tvrql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

gbR qW1,+#ki@qrqq$@v98qTv{Wftdh{NIPITfBqWr#Xfi3nft,T:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) NRr UTrqq qf% gf&fbFT, 1944 qR THr 35-a/35-V # #,Ff,r,-

Under Section 35:B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3©fRfbv qf%q + qdTq gggTI % ©@rqr #t wftv, 3MtvR qT ljma # #hiT qrvq, hdhr
wim W tH hTm wftdh -wTf#qwr (ftTib) gt ql%m &fhr ftfbqT, g§qq@TX + 2'" qr@r,

WTa SIm, gWVT, R181qFn, ©§qvivrv-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(C;ESTAT) at 2-dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Mmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. llC)OO/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public /8egp-g'b@ of the
place where the bench of the Tribunal is situated. /H$J_i'q*\
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(3) vfl l© wiw + q{ IF ©TtQft vr WiTtg €tVT e at waV IF qtvqr # fRIT qh 6r UVVTq al{dI
+r & fbIT wm mfiIT !€ aq % 81 ST vfr fb fHm qa wi i @t + fRIT VqTffqft wftdhr
qnTf#qwrqtvqwftvnh#krw©n4tTqglqmfM@rme I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @wmV erv% gflabM r970 vwr thfTfbT 41 WIgHt -1 % dafT f+8fftT fbIT gEgTI 3%
grim qr lg©TtqT vqTf+=rfI fbkm nf#qTO % greer + + %t6 qt Pq vfbn v 6.50 qt vr qTVTwr

qr@fim©n8qTqTfiPI

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Iq qtItHfb7nvqt#rfhFwr vin+fhMt #t fn Tft un ©F6ffa fIm vwr jfr MT
w, hfkr @wm qr@ T++VTqT wftdhrqHTfw€w (qmW%) fhHr, 1982 #fqfja el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfHIT w, NRr uwqq qr© v+ +gmt nfl#hr Rmf&qwr (fRth) qq vfl wft©t # qm+
+ q&NOT (Demand) v+ + (Penalty) qr 10% Id WT HRT VfqRnf 81 wtf%, gif#q©T $ mr
10 Bag TnT el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

k.in WiTT qj@ gil §VTql % StotT, qTTfqR €NTT Mf #t ThT (Duty Demanded) I

(1) & (Section) IID qq? f+ufft7tTfir;

(2) fhn qm +qqZ%RZ4TtTfPR;

(3)€FrqaB#taf+Fft%f%N64T®tqITRrl

q§lfvn'df87wftq’ tVBRR{ VU=gTqqqTthTWftq’ nf%IVti%f&P,lg eTd guM
Tvr gI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) mrd 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)
(111)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sy %rUt % vfR BnfIvy IRq tuI % vqw qd T-3 gmT TW qT W= fRVTfta Bt d gbr f#11 qq

qFq# 10% U,Tmqwatq§t8qq WKMft7©aVWT tF 10% Wqr#TqT©# 81

In view of above? an appeal agatnst this order shall lie before the Tribunal on
payment of 10% of the duty demanded where dutY or dutY and penaltY TF_$.pspute,
or penalty, where penalty alone is in dispute.” ;\=?\. I



F.No. GAP PL/COM/STP/4927/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Pankaj Kumar Vinubhai

Veghela, 11, Gap Para Vas, Village Gatrad, Taluka Daskroi, Ahmedabad -

382449 (hereinafter referred to as “the appellant”) against .Order-in-Original No.

461/AC/Div-I/HKB/2022-,23 dated 21.03 .2023 (hereinafter referred to as “the

impugned order”) passed by the Assistant Commissioner, CGST, Division-I,

Ahmedabad South (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN

No. AMVPV3042J. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that the

appellant had earned an income of Rs. 13,86,500/- during the FY 2015-16,

which was reflected under the heads “Sales / Gross Receipts from Services

(Value from ITR)” filed with the Income Tax department. Accordingly, it

appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax Registration nor

paid the applicable service tax thereon. The appellant were called upon to submit

copies of Balance Sheet, Profit & Loss Account, income Tax Return, Form

26AS, for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice and

demanding Service Tax amounting to Rs. 2,07,975/- for the period FY 2015-16,

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994. The

SCN also proposed recovery of interest under Section 75 of the Finance Act,

1994; and imposition of penalties under Section 77(1) and Section 78 of the

Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned

order by the adjudicating authority wherein the demand of Service Tax

amounting to Rs. 2,07,975/-was confirmed under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994 along with Interest uWLPQc ion 75 of the

!!!!I•
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F.No.GAPPL/COM/STP/4927/2023-Appeal

Finance Act, 1994 for the period from FY 2015-16. Further (i) Penalty of Rs.

2,07,975/- was also imposed on the appellant under Section 78 of the Finance

Act, 1994; and (ii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(1) of the Finance Act, 1994.

3 . Being aggrieved with the impugned order issued by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds:

' The Appellant is engaged in construction service in the capacity as works

contractor. As the services rendered by the appellant is covered under

declared service, however, it taxable value is well below Rs.10 Lakhs as

stipulated in terms of Notification No.30/2012-ST read with Rule 2A of

Service Tax Rules, 1994 read with Notification No.33/2012-ST, they are

not liable to pay service tax and accordingly, have not obtained Service

Tax Registration as required under Section 69 of the Finance Act, 1994

read with Rule 4 of Service Tax Rules, 1994.

o The learned adjudicating authority have not appreciated various

provisions for determining the value on which service tax payable on the

service portion in execution of works contract and confirm entire demand

of service tax without considering following law and procedure applicable

to the appellant. The appellant would likQ to submit herewith relevant law

and procedure to determine the value on which service tax is payable for

service portion in execution of works contracts as under.

, The learned adjudicating authority has erroneously confirmed demand of

Service tax of Rs.2>07,975/- as could be seen from the following

submission of the appellant. The appellant would like to submit herein

below financial year wise works contract Income recorded in Profit and

loss account and category wise service recipient to service is provided:

Head wise Income and category of service recipient

F.Y. 2015-2016P&l
13,86,500/,o tract Income



F.No. GAPPL/COIVI/STP/4927/2023-Appeal

Q Since execution of works contract is declared service and is covered in

notification No.30/2012-.ST issued under Section 68(2) of the Finance

Act, 1994 their service attracts partial reverse charge in the hands of

service provider.

@ According to the said notification the service rendered by proprietary

firms to body corporate, partnership firm attracts service tax to the extent

of 50% in the hands of service recipient and 50% in the hands of service

provider. For the remaining service recipient it attracts service tax 100%

in the hands of service provider. Further the value of taxable services

provided shall be calculated as per the provisions of Rule 2A(ii) of

Service Tax Rules, 1994 for the repair and maintenance works carried out.

Accordingly abatement of 30% is available to the service provider.

Additionally, the taxable value for the FY 2014-15 is well below Rs.10

Lakhs, the appellant is entitled to exemption stipulated in the Notification

No.33/2012- ST for the service rendered by the appellant in terms of

Section 68(1) of the Finance Act, 1994.

' Therefore it would be necessary to derive value on which servlce

provider i.e. appellant is liable to service tax. From the above tables it

could be seen that, the total value of Works Contract Service provided by

the assessee is Rs. 13,86,500/-. Considering all the services provide by the

assessee covered under forward charge mechanism and as per section

67(ii)(B) i.e. repair and maintenance service and giving the benefit of

abatement the portion of taxable services shall be derived as below.

Taxable value in the hands of Ser

P&l
Works Contract Income

70% Taxable

of 30%

Less exemption o
Nod.33/2012-ST

Taxablme-

ice Provider

r.Y. 2015-2016

13,86,500/-

9,70,550/-

10,00,000/-

-29 450/-

6



F.No.GAPPL/COM/STP/4927/2023-Appeal

@ From the above Table it could be seen that the taxable value for the Fy

2015-16 is well below Rs. 10 Lakhs, the appellant is not liable to service

tax. Hence the demand ofRs.2,07,975/- is not sustainable under the law

and procedure.

The appellant would like to submit that in view of above grounds of

appeal, the appellant is not liable to pay any service tax in terms of

Section 68(1) read with Rule 6 of the Service Tax Rules, 1994; and

therefore they are not liable to be registered under section 69 of the

Finance Act, 1994 read with Rule 4 of Service tax Rules, 1994, however

the learned adjudicating authority erred in concluding that the appellant is

liable to be registered.

Q

4. Personal hearing in the case was held on 24.01.2024. Shi Sumit

Ghanshyamdas Kherajani, Charted Accountant, appeared on behalf of the

appellant for personal hearing. He stated that appellant is eligible for 30% in

respect of works contract for repair and maintenance. Further, previous year

turnover is less than 10 Lakh, so threshold benefit is available.

5. Before taking up the issue on merits, I proceed to decide the Application

filed seeking condonation of delay. As per Section 85 of the Finance Act, 1994,

an appeal should be filed within a period of 2 months from the date of receipt of

the decision or order passed by the adjudicating authority. Under the proviso

appended to sub-section (3 A) of Section 85 of the Finance Act, 1994, the

Commissioner (Appeals) is empowered to condone the delay or to allow the

filing of an appeal within a further period of one month thereafter if, he is

satisfied that the appellant was prevented by sufficient cause from presenting the

appeal within the period of two months. Considering the cause of delay given in

application as genuine, I condone the delay of 18 days and take UP the appeal for

decision on merits.

6. 1 have carefully gone through the facts of the case, grounds of appealp

submissions made in the Appeal Memorandum and

record. The issue to be decided in the present appeal

docl

IS

lable on

}ugned
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F.No. GAPPL/COM/STP/4927/2023-Appeal

order passed by the adjudicating authority, confinning the demand of Service

Tax against the appellant along with interest and perfalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16.

7. 1 find that in the SCN in question, the demand has been raised for the

period FY 2015-16 based on the Income Tax Returns filed by the appellant. I

further find that the order has been passed ex-parte.

8. Further, it is observed that the main contentions of the appellant are that they

are engaged in construction service in the capacity as -works contractor. As the

services rendered by the appellant is covered under declared service, however, it

taxable value is well below Rs.10 Lakhs as stipulated in terms of Notification

No.30/2012-ST read with Rule 2A of Service Tax Rules, 1994 read with

Notification No.33/2012-ST. However, I find that the turnover of Services is

shown as Rs. 12,70,120/- in previous years, which is above threshold, the appellant

is claiming that the turnover is related to Works Contract service while in the ITR

for the F.Y. 2014-15 the nature of business is shown as trading. Due to these

contradicting claims the matter needs verifications.

9. 1 also find that the appellant submitted various documents in sUpport of their

claim for exemption from service tax, which was not produced by them before the

adjudicating authority and first time submitted at appeal stage. In this regard, 1- ajn

of the considered view that the appellant cannot seek to establish their eligibility

for exemption at the appellate stage by bypassing the adjudicating authority. They

should have submitted the relevant records and documents before the adjudicating

authority, who is best placed to verify the authenticity of the documents as well as

their eligibility for exemption.

10. Considering the facts of the case as discussed hereinabove and in the

interest of justice, I am of the considered view that the case is required to be

remanded back to the adjudicating authority to examine the case on merits and

also to consider the claim of the appellant for exempti9n-..@9$kthe service taX.
“ '/5YTiE!!!i:\



F.No. GAPP L/COM/STP/4927/2C)23-Appeal

The appellant is directed to submit all the records and documents in support of

their claim for exemption from the selvice tax before the adjudicating authority.

The adjudicating authority shall aRer considering the records and documents

submitted by the.appellant decide the case afresh by following the principles of

natural justice.

11. In view of the above discussion, I remand the matter back to the

adjudicating authority to reconsider the issue a fresh and pass a speaking order

after following the principles of natural justice.

12. wftvqat€Hr©##tq{wft@%rfmnaEtv?ft%&fbn vm{ I

The appeal filed by the appellant stands disposed of in above terms.

(arR& aR)

mInT (3FW

D,t,d, I_a,b,„„y, 2023
/Attes1
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M/s. Pankaj Kumar Vinubhai Veghela,

11, Gap Para Vas, Village Gatrad, Taluka Daskroi,
Ahmedabad – 382449.

To I

Copy to :
1 ) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division 1, Ahmedabad South
4) The Assistant Commissioner(RRA), CGST, Ahmedabad South
5) The sup(it(Systems) Appeals Atunedabad, with a request to upload on Website,

r4H}uard File
7) P A file
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